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"R dfder srfafaw, 1872 & dgd o TReR &l ST FoisieRt &R 8, T ek dhoiaR d Ugel MRe WR hikars
R Fehd 8, 3R YA o d1G TR & ATARRI TR SH&Terd! = T Hgl 62"

WRdrg w@faer sifafraw, 1872 & aga #i MReR &Y gl
&G, THGR & Hid FRATg et & ATAFRR R T o
UYTd MR o AT (Subrogation) & S1fA&R oAt
farscwor

HIRier

VR Hidar i, 1872 &l &RT 128 & dgd, i MReR (Ui di St SiiaRt §& sheiaR & 91 98-
fa%qd (co-extensive) gidl &1 Taled =A™ 4 BRS Ventures Investments Ltd. v. SREI Infrastructure
Finance Ltd. (2024) 3R Ram Kishun v. State of U.P. (2012) ® ®i1fud féar & foh e a1 a-eR q&
HoIGR & RIATH SHIFAT IUTT i TATE fohg formT e MReR & e wrfars! e ok IS Fehr A age
ok folq W= 81 gTetifch, SIdT T 3T @A o &T&, URT 140 & d8d TR hl T (subrogation) a1
YRR U gidT 8, fSI9Y 98 dHaR & A UR 3T T hoigR F Jelt h Tehdl & |

g gHeh “@fafaat Fdtaan fofa
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ardta @iy sfrfaa, 1872 & dgd @19 TRTR A HIEAT ... I - fawga RAsdwo

1. fasqd fascwor

qgEg RAgia

01  Hg-fa%gd duar (Co-extensive Liability) o1 Rigia

WRTg wfeer sifafas &t &Rt 128 & IR, TR & aMfic & SoiaR & I & aRTaR 3R I8 A1y Hg-fawgd
glar g, oo deR gl & faveg U a1y a1 fohedt Uar & faveg W ®U @ SRfarg! &) dahdl §, Bank of India v.
Suneel Kumar Dubey (2017) |

02 Ugat MR R Ut ThIRATS he bl A-IGIR ahl STfhR

Jeh a1 A-TGR o I8 Te ¢ foh a8 T Kol & R&ATh Sl ITART dl FAT fhg fomm T MReR &t Hufx g o
GehdT & a1 ITeh! Ufafd & 0T o1 GHRISH  GhdT &, Anand People Co-operative Bank Limited v. State of
Gujarat (2013) |

03 T (Subrogation) @ iR

gRT 140 & IR, TYOT TREGHA A AT YA A & &, DI MReR ht 3 FH SRR Td: WY &1 § S &R
& UTH H& holaR & &k o, Muhammed Musthafa Padinhakkara v. Banking Ombudsman (2022) |

04 AR I ATORATE! § ufafd @M R TR & fagfert

gRT 141 & IR, IS ATER TReR i TgAfd & o1 9w Hofar Fi frelt gfasffa ot @t &1 8 a1 39 diu dar g, af
TRER I UfAfd o e &t HHAT ach SO SAeRT & Jad 81 5ial 8, Amrit Lal Goverdhan Lalan v. State Bank of

Travancore (1968) |

05 fARaX TRET (Continuing Guarantee) <t HATG

gfe ferer & dgd TReR A AR TRE &A1 Wiehr fohan 8, at a8 Yeharht A ATk gamH! iRl & Had 781 ot
GohdT, Filfch IT AT & dgd e aret SIfIhRT ot WeaT ¥ AT (waive) T 8, Sita Ram Gupta v. Punjab
National Bank and Ors. (2008) |

raraal & 39 &9 Ay kRar
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ardta @iy sfrfaa, 1872 & dgd @19 TRTR A HIEAT ... I - fawga RAsdwo

adle =araa & Yalfed =TATerd A AT 8 foh & &oiaR el SRl A & et (S8 fearer gargr a1

g TR @ TETE B OR o TReR T wR it (strict liability) SHTG T @A 2,
Industrial Finance Corporation of India Ltd. v. The Cannanore Spinning and
Weaving Mills Ltd. (2002) | 38 Sifaied, Ofas] &t ag ¥R &l & o ag fedht Fearea
& THY & ohl UG dholgR hl Ul A s ok forg AT e, Amar Nath Dhiman v.
Punjab & Sind Bank (2017) |

o e Y UET I AT o IFER, IS Feeht dger 3R gors (joint and several) 8, af fsares

Fraard raTers TReRY & e 37 &t Srifeh Rrer (S 1/4 ) awdh 32 A9 i & ga
TE! T FehdT, T TR T 5hT M & forg Swerdt 8, Not Provided v. Not Provided
(2023)1

sfaoffa &= ar Farafrat

AT S8 TR U1RT 135 T SITTANT

gty Gfder i i arr 135 (FeR gRT ol ot ggafa & fomr gaa o 241) e dR W= =mareg & et § Ry e
gfds] af (court bonds) W AR &1 gidt, fhe +ft 3ah die ffga =g Rgia (equitable principles) agf +ff @rp gld
8, Raja Bahadur Dhanraj Girji v. Raja P. Parthasarathy Rayanimvaru (1962) |
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ardta @iy sfrfaa, 1872 & dgd @19 TRTR A HIEAT ... ITI - 9ifafds wauars

11. Gifdferep U@em s e

SECTION 140, INDIAN CONTRACT ACT, 1872 — RIGHTS OF SURETY ON PAYMENT OR PERFORMANCE

This section provides that when a surety pays off the debt or performs the duty upon the default of the
principal debtor, they are invested with all the rights that the creditor originally held against the principal
debtor.

"Where a guaranteed debt has become due, or default of the principal debtor to perform a
guaranteed duty has taken place, the surety upon payment or performance of all that he is liable
for, is invested with all the rights which the creditor had against the principal debtor." 3gd: Amrit
Lal Goverdhan Lalan v. State Bank of Travancore, BRS Ventures Investments Ltd. v. SREI

Infrastructure Finance Ltd., Bank of India v. Suneel Kumar Dubey

SECTION 128, INDIAN CONTRACT ACT, 1872 — SURETY'S LIABILITY

This section states that a surety's liability is equal to and co-extensive with that of the principal debtor,
unless specified otherwise in the contract, allowing creditors to pursue the surety directly.

"The liability of the surety is co-extensive with that of the principal debtor, unless it is otherwise
provided by the contract.” 3gd: Not Provided v. Not Provided, Ghanshyam Pd. Srivastawa v. The
State of Bihar, Ram Kishun v. State of U.P., BRS Ventures Investments Ltd. v. SREI Infrastructure
Finance Ltd., Anand People Co-operative Bank Limited v. State of Gujarat, Judgment Debtor No. 5 v.
Decree Holder, Union of India v. Bhagwati Cottons Ltd., Semalaiappan v. The Chief Manager &
Authorised Officer, Andhra Bank, H.P. State Cooperative Bank Ltd. v. Ram Gopal Sharma, Amar
Nath Dhiman v. Punjab & Sind Bank, Sunder Singh v. The H.P. State Cooperative Bank Ltd., Tom
Thomas v. State Bank of India, Paramjit Singh Ahuja v. Punjab State Industrial Development

Corporation Limited
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SECTION 126, INDIAN CONTRACT ACT, 1872 — CONTRACT OF GUARANTEE, SURETY, PRINCIPAL DEBTOR AND
CREDITOR
This section defines a contract of guarantee as a contract to perform the promise or discharge the liability

of a third person in case of default, and defines the terms surety, principal debtor, and creditor.

"A \"contract of guarantee\" is a contract to perform the promise, or discharge the liability, of a
third person in case of his default. The person who gives the guarantee is called the \"surety\"; the
person in respect of whose default the guarantee is given is called the \"principal debtor\", and the
person to whom the guarantee is given is called the \"creditor\". A guarantee may be either oral or
written." 3gd: Raja Bahadur Dhanraj Girji v. Raja P. Parthasarathy Rayanimvaru, Paramjit Singh

Ahuja v. Punjab State Industrial Development Corporation Limited

SECTION 145, INDIAN CONTRACT ACT, 1872 — IMPLIED PROMISE TO INDEMNIFY SURETY

This section establishes that every contract of guarantee contains an implied promise by the principal

debtor to indemnify the surety for any sum rightfully paid under the guarantee.

"In every contract of guarantee there is an implied promise by the principal debtor to indemnify
the surety, and the surety is entitled to recover from the principal debtor whatever sum he has
rightfully paid under the guarantee, but, no sums which he has paid wrongfully." 3gd: Bank of

India v. Suneel Kumar Dubey

SECTION 132, INDIAN CONTRACT ACT, 1872 — LIABILITY OF TWO PERSONS, PRIMARILY LIABLE, NOT
AFFECTED BY ARRANGEMENT BETWEEN THEM THAT ONE SHALL BE SURETY ON OTHERS DEFAULT
This section provides that when two persons contract with a third party to undertake a liability, any private

arrangement between them making one a surety on the other's default does not affect their liability to the

third party.

"Where two persons contract with a third person to undertake a certain liability, and also contract
with each other that one of them shall be liable only on the default of the other, the third person
not being a party to such contract, the liability of each of such two persons to the third person
under the first contract is not affected by the existence of the second contract, although such third

person may have been aware of its existence." 3gd: research U H I&1T T
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gEg Pvfa

TR & &R & hofaR & a1y a1
Gt § SR e agett I 4 81

TR ST & d1E I FHolaR &
e gt ufasgfaat @t urd @R gerdT
gl

o ol U e IR el Ul S/
& forq AreTeR 8T fomam 11 Hepan

TRER I S d<hI & SR I Hoft
& oG BRaATS da WIRT 781 gid

fehT eReR Te TR & Yl R TehaT
2, uget Foft Y sasachdr T
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TR it R & o A8l el

Te-fasgd TERY & HRUT TR gRT
HifRVeh TAH § HoleR o Tt gl

Sep 1 RAAETARR & 6 ag ugdt TR
i duft & agelt |

Y T AT oh ITHR TR 2T &1
DA safd & e gt gerar 81

Sep e TReR &Y Teremsd uiferd @
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ey H WesT ¥ g 4 W FRR TR
! TehaRWhT TE g1 e Tehd |
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RS 3gdT 99 g4l &
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Ueh Tg-Ufdy dl god e T 3 T8-
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Seh ot f3eht fAsares & forg uget oft &
UTH ST Sl 18 ) he Tehd |

TTRex &Y ggafd & o= soft ot o9
IR & & TR g gt 81
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IV

01

02

03

. waﬂ-w 25 &9 wigd

Bank of India v. Suneel Kumar Dubey

HIGH COURT OF MADHYA PRADESH - 2017-05-29 - FA/522/1998

g HHAT deh GRT K0T IYeh! & folg IR fohg 71q ATt Jenedt & Heifdrd &1 Ik 3 g Foft 8k MReRT (guarantors) & R
HeheHT SR o AT, difeh fAeredt siaTerd = a8 A g TR ot iR @ Hom o & foh e 3 srot oterd) Sie @ 8t g
I ATy A 59 (Afg &t 7era 71 ok Tw foRar & Indian Contract Act @t &RT 139 & dgd MRe eht a+ft o fowam ST Hehar
& ST9 dah 7 3% AfABRY & A3 IS wrdf fobaT gt a1 37u= e vt Ut = fohar g, fOgd TRext ot oft & feTs IR anfda
B3N 81| =ATerg A AT fob MReR ot a1l Heeg skoft & 91 &1 3@l & 3R sfeh 379 Hft Sehran AfA G ol ghaR g

Rrofa  Ied <IRATARd 3 AT foh 516 deh YT ST TR T 7T 81 81 ST, a9 dch sich ot Ufagfaat et Aehet ar iR
TR & TTd TR §Tel! 87| RER <hl ST el &g K0Tl o AT ST SUTH THIG g1 dJeh R 78! fohar ST b &1

“The creditor's right to hold his securities until his whole debt is paid is paramount to surety's claim
upon such securities, which only arises when the creditor's claim against such securities has been

satisfied. The liability of surety is not deferred until remedies against principal debtor are exhausted.”

HIGH COURT OF MADHYA PRADESH - 2017 Hd MPHC010117381998

Muhammed Musthafa Padinhakkara v. Banking Ombudsman
HIGH COURT OF KERALA - 2022-09-15 - WP(C)/18761/2022

g ATHE Udh 0T TRET 3R Wg-alidd (co-obligation) & Hefdd g1 ATfhiendal = &t earawrties SaHl, M/s. Scot Free Steels
Limited 3R M/s. Premier Alloys & folq sieh o TS siefeh TUTI! o faeg ST SAGTIRAT ehT fTeT ehet chl URIEhST <hl | =TTerd
A Indian Contract Act, 1872 &1 Sections 140 3R 141 & gaTell &d §Y AT fh ATfRiehTehd! el WA & & subrogation @l
YRR T ¢ | =TT = U&IhR| o ofid §T G el Repls o, fSaeh dga fer dufwal & title deeds ot ©8 #gH e gfard
TET q1feh TfiehTeRdt STU= ShTT SR ht R et o folq hRFaTE! e Tk |

frofa heel Jed TR = Afdar Siffas &t gRTSi e gaTer & gU AT foh RER el T i & d1& R UTGTdT GRT & T8
Tt gfaegfert 8k iR & REATh SwriaTe! et & SIfIeR U 81 3Ird 6

“Sections 140 and 141 of the Indian Contract Act, 1872 read as under: “140. Rights of surety on payment
or performance.—Where a guaranteed debt has become due, or default of the principal debtor to
perform a guaranteed duty has taken place, the surety upon payment or performance of all that he is
liable for, is invested with all the rights which the creditor had against the principal debtor.”

HIGH COURT OF KERALA - 2022 Ha KLHC010384252022

Anand People Co-operative Bank Limited v. State of Gujarat

HIGH COURT OF GUJARAT - 2013-10-14 - SCA/3241/2013
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ardta @iy sfrfaa, 1872 & dgd @19 TRTR A HIEAT ... IV - H&Ed &1 Ao

04

05

g ATHAT Uoh TR sidh (Petitioner) gRT aRR i T2 ATf<ienrel ¥ Hafed g, STt guarantors i Sufxy &t Gehl o e &g 1
Revisional Authority & 3T&e1 &t gt & 8T AT Revisional Authority = s et fear fear ot ok ag ugd get IuRehdta
(borrowers) &t Huft a2 3fR SRR A aY & a1& & guarantors & AT wrfaTe! | T 3 74T foh Section 128 of
the Indian Contract Act & d&d, Uah guarantor &I &aaT (liability) SuResdf & AT co-extensive gidl &1 =T = RNfud
T gl ot garer &a gQ o e & den sroit udia & adich @ agelt o GehdT & 3R I R Uge! SURGd! oh RIITh Shridrg!
e Y Frezrar T1 g1 91, IR 7 Revisional Authority 3 3ITeeT i %€ & T

frofa  ~TATGIT 3 TE fha fh AFeR ol did TReR & fRAeTh SriaTd) et @ s Jed 3aR ¥ ST Y AT e a1 39 R
TeheHT Tl &l 1S STeddl gl &, ST deh foh Srgaiy & eft s Ry o T gl

“It is the right of the decree holder to proceed with it in a way he likes. Section 128 of the Indian Contract
Act itself provides that "the liability of the surety is co-extensive with that of the principal debtor, unless

non

it is otherwise provided by the contract”.

HIGH COURT OF GUJARAT - 2013 | GJHC240079062013

Amar Nath Dhiman v. Punjab & Sind Bank

HIGH COURT OF HIMACHAL PRADESH - 2017-12-18 - CR/152/2017

g AT Ueh 0T TRET T YT § | ATfIehTehd, STt 50T ehT TTReR AT, 3 Sch gRT &R fAsure arfer (Execution Petition) &
Syt STars off o dfer @l 7 *oft (principal debtor) & &t st ufthar g et & a1g &t I8 Rt shrfara! et
TfEQ| I=a =arTery 7 sro= fAufa § T fakan fak Section 128 of the Indian Contract Act & dgd TReR &t &g (liability) I
Foft & a1y Fg-fawgd (co-extensive) gt &1 =maTerd = RfUd Srg! Rgidl a1 gare &d Y sel foh a-aR (creditor) g Foft
& RIATh IUTT TATE et o folg e 8T & ok a8 e TReR @ Yl o Aohd &1 dGIAR, IR 3 ITfAehTehd! chl Al r
@RSt & fea

frofa  fEATIA TR 3o ATATErd A AT foh Ufds] i SAERY dIchred gt 61 Ufs] & ure ag fAcar 37 & &l SMfYeR =181 8 foh
AR ! Uge hoiaR & fQelTh & Hriarg! st =gyl

“There can be no dispute to the settled legal proposition of law that in view of the provisions of Section
128 of the Indian Contract Act, 1872 (hereinafter called the 'Contract Act'), the liability of the guarantor/

surety is co-extensive with that of the debtor.”

HIGH COURT OF HIMACHAL PRADESH - 2017 |id HPHC010151262017

Judgment Debtor No. 5 v. Decree Holder
HIGH COURT FOR STATE OF TELANGANA - 2017-06-22 - CRP/2377/2017

Tg ATHeT Execution Petition & R Judgment Debtor No. 5 gRT &R &1 7§ Civil Revision Petition & Tafdd g1
grfAehTendi ohl deh AT foh Decree Holder @t ugel & Uit (principal borrower) & &t shrifarg! el @rfag o, 7 o <fite
3I7eh & | =™ 3 Central Bank of India v. C.L.Vimla 3fR Section 128 of the Indian Contract Act, 1872 <hT garell &d
gY T foha {3 gan e a1 Surety i &g (liability) 7 5koft & @197 co-extensive gidt 81 =raTerd = fAvfg féar f Decree
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06

07

Holder o g9 g SifdreR & feh g fohelt off Judgment Debtor & RIATh wRIaTE! TR Tehdl &, SR 3Uh ol I Uget &= Foft
! AT 3 I AT ol 6| dEFHR, T @RS o & T3

frofa  IATGId A T R foh oaR i ag quf g=e1 & foh ag kot Afy &l mifd & forg 371 shoiaRr & & uget shriarg!
g7 ufe] & |

“Therefore, the creditor has a right to obtain a decree against the surety and the principal debtor. The
surety has no right to restrain execution of the decree against him until the creditor has exhausted his
remedy against the principal debtor for the reason that it is the business of the surety/ guarantor to see

whether the principal debtor has paid or not.”

HIGH COURT FOR STATE OF TELANGANA - 2017 #d HBHC010183362017

H.P. State Cooperative Bank Ltd. v. Ram Gopal Sharma
HIGH COURT OF HIMACHAL PRADESH - 2011-09-16 - CWP/821/2006

Ig ATHeT H.P. State Cooperative Bank Ltd. gRT 0T GRAT & eifdd Yah surety (TReR) Fi 3aar & IR | g1 ufdard! 3 o1 &
forg TREY & oft, AR a1 & R T ST AT e T SR R | S ek A F0T It & fog Aemear (arbitration) [F @, at
et 3R grteror sifdremiRal 3 ufaard) ol ag hgere Wed & & foh deh A ITeh! 7T R hRATS o1 chl 3R =0 Tl &t amfae
81 fema | =g =amaTerd A g SMeell i I i Y el fh Indian Contract Act, 1872 &1 Section 128 & dgd Yeh surety &l
&7t principal debtor & €1 co-extensive gidl &1 =TATerd = T foha foh shael SR e & TRE 3E @1 sidl 3R Section
137 9 138 & IR, sch GRT 3= JUTIT AT IUFNT 7 &  surety (0T Saa1 ¥ Herd 8! gial 8|

frofa AT A ST foha foh TR HidaT ht TehdRhT TATW SR T 1S LT YR 81 8, 3R S GRT & FoigR W)
TeheHT T T i hael Te-MeldT MReR i i ¥ Fod 8l el 8

“According to Section 128 of the Contract Act, liability of the surety is co-extensive with that of the

principal debtor, unless the contract, otherwise, provides.”

HIGH COURT OF HIMACHAL PRADESH - 2011 |id HPHC010036082006

BRS Ventures Investments Ltd. v. SREI Infrastructure Finance Ltd.
SUPREME COURT OF INDIA - 2024-07-23 - 2024 INSC 548

g ATHAT I3 ¥4 ¥ 39 U WR STUTRd o7 foh &1 Geh corporate guarantor o folg SrgHifed resolution plan & dgd forg g
T ¥ principal borrower (corporate debtor) i SER! TATE g ST &1 =rTerd = WE fhar ik surety SR principal
debtor &l &TaRY co-extensive gidl 8, F4feIg guarantor & & resolution plan & dgd 3T M principal borrower
Y AT K0T Fer i FSIRIERY ot W Tg1 ol 8| I A gg o FafRa forar fas IBC & agd faxfta a=er (financial creditor)
Qeh T T STeT-3elTT hRidTa! e Tehd & | $Th STelTal, =T = 7 foh holding company S1a+t subsidiary &t dufx &
@t gt gielt, ofR subsidiary f Tufx @l holding company & resolution plan & e T8t fasar 57 dehdr

Rrofa  IeAdH RATETd F AT foh 4RT 140 & d8d U I AfYRR UM & fag ag masaes g o afdsy 3 39 dquf i &
T foha gt foreeh forg ag Iavardt ot 3ifieh M R, —EiTd SR Shael T chl T8 HIHAT deh ot HIAd M|
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“Under Section 128 of the Contract Act, 1872, the liability of the surety is coextensive with that of the

principal debtor unless it is otherwise provided by the contract.”

SUPREME COURT OF INDIA - 2024 Hid ESCRO10005472024

os Semalaiappan v. The Chief Manager & Authorised Officer, Andhra Bank

MADRAS HIGH COURT - 2020-03-17 - WP/22701/2019

g AT 0T Gehldl! H e o F1G Sl gRT TR Y Hufwal & R&eTh agel! Y dwrfare! (& da d Haifdd g1 arfaiciehal A deh
fem o & Sl it uget dhult Y vmafies ufasgfaat (primary securities) @t S=mT AT ok 3T a6 & TRex i AfdrTa
Hufrat el AT g =fgq | =marerd & Section 128 of the Indian Contract Act @1 Ieid &hd gy @e fohar fos kot a4 arat
3R TReR HI 3R co-extensive, TFer 3R SeT-31eT gidt &1 =marera = fAofy fean fos St & urg a8 97 & &1 g SifdaR &
5 & argeft & forg ety <t ufersgforat et SuamT &, 3R TR enl ot g FAder =8 & Tehar foh & uget fohe dufx &bt et 31
TEIIR, ATehT @ISt & &) 7T

frofa  HETH Iod <RI 3 HIHT foh SUTETdT <t a8 g ot fAiwTfdenR & foh g st agett & forg fore Sl ot gt saem
TR & SR TReR 39 ey 7 A& 78T & TehdTl

“Under Section 128 of the Indian Contract Act, the liabilities of the borrowers and the guarantors are co-
extensive in nature. Therefore, the petitioner and the borrower are jointly and severally liable to pay the

outstanding loan of the company.”

MADRAS HIGH COURT - 2020 Ha HCMAG11313812019

oo Union of India v. Bhagwati Cottons Ltd.
BOMBAY HIGH COURT - 2008-02-22 - SS/2959/1999

gg A (afd it & Seoios € 6fdd 81 Defendant No.1 3R Iadht ganft st 3 shure fafa e eter ared fomar ot ek
g9 foig Defendant No.2 (&) & Bank Guarantee & & off | FafRa o dem & sftar fFafa axat ofk fadeft ger aifSfa &
# father Y& R, IR 3 Bank Guarantee @l AN &= a1 UaTH foharm| & = ag adh fea f Guarantee &Y T Twm g &t
! off, Afh TR 7 Indian Contract Act & Section 28 # gY SN el gaTell &d §Y T &l HiTT hi | =ATATerd 3 39 I
feafd R e o o e e sraft TRfea & dga el & qex gt T o7 SR JagaR ArHe & Fofa fe

frofa SATATCTd J YRT 128 & fasiwor ehd gU AT feh ufasy bl STeRt dfdaraten sqee & Aieqd @ §0g a1 i & deof d
iffra &t 51 Tendlt @1 afe S TRE Y wes AP srafer FuiRa off, at AR 3T srafd & a1e grar gt = TepdT|

“Section 128 of the Indian Contract Act, 1872 postulates that the liability of the surety is co-extensive with

the principal debtor unless it is otherwise provided by the contract.”

BOMBAY HIGH COURT - 2008 Ha HCBM020022601999

10 Ghanshyam Pd. Srivastawa v. The State of Bihar
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11

12

PATNA HIGH COURT - 2012-10-09 + CR. MISC./1050/2011

Ig ATHET Teh b gIRT A1 fEThIee & RO TRER i LIC Tiferdt ot Sred aheet SR srehran i agem & Ty & 81 fRehradehdt, Sit fos
TRER AT, 3 3TRIY AT foh deh = IURaRdT (principal debtor) & ageht e & IR IGhT Ui} i Ygoiee & foram| =amares 3
Section 128 of the Indian Contract Act, 1872 T gaTeTl &d gQ e fahar foh Yeh TReR 3R IuRekat &l SR (liability) 'co-
extensive' gl 1 deh o UTH I faehed & fop ag iy fohelt T ot aget Tenar &1 <arTerd = Ig JHT Ik deh A i S1ae i -1g)
foha, ord: et sTaTeTd gRT ATfIhIehd! & faveg foram 71T T (cognizance) & & f&am Tl

frofa  USAT Iod =ATATerd = 71T foh SfdaT sfafaam & eRT 128 & SIgaR s 0T Sierrft # g g1 R did TR &t fRdt
@ 778 uiferlt § o1 Ao s & forg guf ®u & w@dd 81

“Section 128 of the Indian Contract Act, 1872 which is as follows: “128. Surety’s liability. - The liability of
the surety is co-extensive with that of the principal debtor, unless it is otherwise provided by the

mn

contract.

PATNA HIGH COURT - 2012 Hid BRHC010273942011

Sita Ram Gupta v. Punjab National Bank and Ors.
SUPREME COURT OF INDIA - 2008-03-10 - 2008 INSC 334

g AT Uoh ok TTRET & Haifdd ¢ [S® Appellant 9 T continuing guarantee & offi Appellant = amg & Indian Contract
Act, 1872 &t Section 130 o gaTell & §Y AT+ TRE aTag 4 ol T o ofR adh fea o o1 Ry oI & vt € 3217 st
TRE 3 X & ot | =amarera A Aol R fos TRE & awsiid # Te $9 & Ieei@ o1 foh 98 Uk continuing guarantee g St @3t
9T & -3 R AL B | =maTerd A 7 R Appellant 3 39 IHE TR §518R deeh Section 130 & dgd e aret smo=
SRR st WesT ¥ waived & a1 o1, 39feIg I8 a1 7 S0+ I1d & Hoe o1 Uehd | 39 UehR, AT 3 Sk oh UeT | thefel

CIEI

frofa ISR <ARTERd = AT R STer foheft der sy & TRex 3 Srot FARar RS it Tfderares 2raf oY wWier o forr &, at ag
1 § 4RT 130 o UTTTT BT §aTell Sohs ST & Hord el gt qehalT|

“The agreement of guarantee clearly provides that the guarantee shall be a continuing guarantee and
shall not be considered as cancelled or in any way affected by the fact that at any time, the said accounts

may show no liability against the borrower...”

SUPREME COURT OF INDIA - 2008 Ha ESCRO10010862008

Paramjit Singh Ahuja v. Punjab State Industrial Development Corporation Limited
HIGH COURT OF PUNJAB AND HARYANA - 2006-10-18 - CWP/5397/2003

gg "THT State Financial Corporation Act, 1951 &t Section 29 < eRedT & Hsifdd 81 7% U g 9T fh 1 gak Financial
Corporation ferg 30T & ek 811 TR, 3feilfieh ShTS o STermaT, I9 0T & surety (TRER) <hl Hufxl T hesll of Tehdl & AT 3G o
Tohd 8, af a8 Uit T & Fact FRE 3@t 1S off | =marera 3 wHe gg fdare o fas @ Section 29 & d8d SfIGR dhad
'industrial concern' ae 8 & a1 378 surety ft MfAe 1 I=7 AmaTerd 7 39 fAanfea usr &t i & fog gk Full Bench &
T fora afen @ @ foRam ST ek foh &M Corporation gRT surety i Sufxt & fETh shrfarg! et Sl 71 g
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frofa  ToTTe SR gRATON I=a =araTera = 7141 foh 71 oft a1 a1l oiR ufas] o1 g-fasga arlia &t srert ofk @ el &,
o & & gk & TS § 3 gu

“Section 126 of the Indian Contract Act, 1872 (in short the Contract Act) states that a contract of guarantee

is a contract, to perform the promise, or discharge the liability, of a third person in case of his default.”

HIGH COURT OF PUNJAB AND HARYANA - 2006 Hia PHHC010053982003

13 Prashant Shashi Ruia v. State Bank of India
HIGH COURT OF GUJARAT - 2021-12-16 - SCA/11985/2019

Tg A Insolvency and Bankruptcy Code, 2016 & d@gd Essar Steel India Limited & @aerm= ufesar (CIRP) & ddfad g1
gifaarerdtaii 3 7T & off foh Debt Recovery Tribunal (DRT) & @weT It 3@t shridTal vt de ddh ek a1 SITY Sid deh foh
ArcelorMittal India Private Limited & 'Resolution Plan' sifdw &0 @ Sreifed 7 g SIq arfidreratsst 3 afdra TRE &
JTYR TR ek RT T T TG ST chriarte! eht gATe & ot | ToRId I =grarerd 4 7T fak Insolvency and Bankruptcy Code &
UG o Siaid I @ driaTe! SR SfdenTd TRET & Iy o1y Hal UR It @t it UfchaTd STelTT & | =ITerd = ATfIehTehd St hl
Re arfentsil sl @RS & f&ar, a8 Te &=d gy fah resolution plan @t Hsidt fAe & srsiardrsit et eafarrd TRl & e
I XA & AT AehT ST FehaT B

frofa ORI I 1T = iy fa f& foeft wamr atsrn & wgdt @ eafernrd TReR St e & e A8 gian 5| Sfear
HfATH & dgd Tg-fawqd IRt Tds ¥ § A @&l ol

“The other question which parties had urged before this court was that the impugned notification, by
applying the Code to personal guarantors only, takes away the protection afforded by law; reference was
made to Sections 128, 133 and 140 of the Contract Act...”

HIGH COURT OF GUJARAT - 2021 Ha GJHC240426782019

14 State Bank of India v. Mula Sahakari Sakhar Karkhana Ltd.
SUPREME COURT OF INDIA - 2006-07-06 - 2006 INSC 405

g HHAT 39 ST U3 IR Ffed g foh o dop gRT Awafd ges a&arast 'Bank Guarantee' g a7 'contract of indemnity'|
=T = Faffa forar fos axardst Sl saren g wu & 399 fAfgd araf & SR WR et ST =gy I fenfea axamds &
'unconditional' T 'absolute' S 1&g & & 3R Ug TE TU T Thael JhaTH, TTal 3R ATTal Y erfagfet (indemnity) & aR &
o1, R 7 38 'contract of indemnity' AT A &IE & High Court & 39 fAufg &t %8 &= fean fs @ e 'Bank
Guarantee' off, 3k ag @e faram fa Sections 91 and 92 of the Indian Evidence Act & Iewig & HIfeh 9189 & SMYR TR
SIATAST hl 1T ! T&T TTerd 8l

fFrofa IR = TUE AT foh Tep R 1a ey a1 &l forfad «1d T g1 St €, df sraryRor gkt ot oiges veil &t
ot et @ get Y srgafad el & S Fendt
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16

“As per Sections 91 and 92 of the Indian Evidence Act, 1872 no evidence dehors the terms of the
agreement, whether documentary or oral, can be led by the parties to get out of the express terms
thereof. Whether the express terms of the guarantee bond give rise to the contract of guarantee sought to

be enforced will be the only limited enquiry...”

SUPREME COURT OF INDIA - 2006 Hid ESCRO10004762006

D. Dhanushkoti v. Sundaram Finance Ltd.
MADRAS HIGH COURT - 2010-02-22 - 0P/867/2007

g AT Uah hire purchase agreement & Geifdd ¢ fSe anfaerrendf (petitioner) 3 guarantor & &4 & 10T JfHehr 18
oft| g fare a9 Iau= gan Sia koft &ut (borrower) fREdT @1 T &t & father 3@t ok 7emy (Arbitrator) & guarantor
T FRTAT AFA AT YA ehet o1 (A& feam| arfaierreral 3 g deh fea fah creditor = Refm (machinery) @t @t féan 8, foaa
Sections 139, 140 3fR 141 of the Indian Contract Act & dgd 3-eh! 3T (liability) AT 81 T8 | ATfhIehdf = I8 ft grar
foran fob o m=fimt & fore swor fora man o, g et erfcra & & A8t ofY | =marera 3 gaft 9ot Wk foaR oA & a1, aTfRienTerdt gRT
FETEIRA TRE THSA Y a8 AT 3R Arbitrator 3 Fofg &t aRemR W@ g anfeiet @mist &= 1

frofa ST I AT 3 AT foh 9RT 141 & Sicdfa ufasy ot chaet asft 3at foram 1 Gerar & wia ufasyfa &t g1 d-er &t
afehy fe T TR Y TS IU&T & HROT §S 8l

“Section 141 - Surety's right to benefit of creditors securities: A surety is entitled to the benefit of every
security which the creditor has against the principal debtor... and, if the creditor loses, or, without the
consent of the surety, parts with such security, the surety is discharged to the extent of the value of the

security.”

MADRAS HIGH COURT - 2010 Ha HCMAG10957252007

Amrit Lal Goverdhan Lalan v. State Bank of Travancore
SUPREME COURT OF INDIA - 1968-04-11 - 1968 INSC 100

g HATHAT Geh Sich TRET § Haifdd & STgT Yeh TReR A dch T o7 o 38 Rt srafer sifdfm (Indian Contract Act) @t emRrait &
Jed a1 & Had fohar ST anfeq | <amarera = FiRa foman o des & sriaRes Renfs & e T & setta uar Y sreie uRad=
e oI, 3AfIY Section 133 AN A&l 8IdTI §¥ch 3TN, SGR ohl hA! G A o oIy T7T &A1 Section 135 & dgd 7T &'
el gl g gTctifch, =ATATerd = | foh Sk i AToRaTs! o oy TR W@ 77 a1 (pledged goods) i @t & fog Section 141 &
Jed s fSRIeR 81 URUMHEEY, TR U7 el @ 39 &Hl hl AT deh Herd 8t T fSia=1 ATel sfeh &t wmoRares! @ @i o

frofa  IJeIaH TR = Fof fea fos ufas gRT oram fong S R a8 @a: 8t oFeR & I IR ufaenfud gt Sirar 8 8k
AER & it Grer IR I EXATaARd 8 S §1 A HER ATuRare! & 39 Hufal et @idT g, d ufdsy 39 W4T aa Jo gt
SITQ |
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“Under s. 140 of the Contract Act the surety is, on payment of the amount due by the principal debtor,
entitled to be put in the same position in which the creditor stood in relation to the principal debtor.

Under s. 141 of the Act the surety has a right to the securities held by the creditor...”

SUPREME COURT OF INDIA - 1968 Hid ESCRO10002481968

17 M/s. SSA Constructions v. Andhra Bank
HIGH COURT OF KARNATAKA - 2024-12-12 - WP/30158/2015

Ig ATl Debt Recovery Tribunal (DRT) & 39 S1IeRT i FHtd & & Teifdrd & foa# anfisrenafant Y co-sureties
(Respondent Nos. 2 3R 3) &l Tufal st a¥elt i shriaTa! & STex 3@ ol ol foram T AT ATfiehrehd st = deh f&ar for 3
Sufrat o7 gRef a1 fgemr off ok & = 378 famr IR R & Bie fear 81 =marerd A g fa=R fowar {3 i DRT & U s+ @
& ST I G0 o+ (recall) 1 STfIRR o7 3R &RIT co-surety <hl Hufxal i 50T Il & TR AT RITHT Y J I AT
ATy = 71T {6 SRorerar Sk = Srut fadenyul arferrat et IuAT e §Q R 0T 206l & SAR Hufwai STy &t off, 3k arfaremrendf
37S I TR &TaT gl e Fehd |

Rrofa  Theiedh Sod T = T foha foh 9T 138 & d8d Toh Tg-Ufde i dHaR gRT Had e & 310 Fg-Ufaay S+ g
I & 9o T8l g &

“Section 138 of the Indian Contract Act extends the principle in Section 44: 138. Release of one co-surety
does not discharge others—If there are co-sureties, releasing one by the creditor does not discharge the

others, nor does it free the released surety from responsibility to the other sureties.”

HIGH COURT OF KARNATAKA - 2024 |id KAHC010035302015

18 Not Provided v. Not Provided
HIGH COURT OF ANDHRA PRADESH - 2023-09-23 - CRP/857/2016

Tg HTHET Tah Execution Petition (E.P.) @ €&fdd g ST&f Petitioner 3 fAaelt STaTerd & 39 ST et AT & oft i Judgment
Debtors (St fh Guarantors &) &t el ST A & TSI haet 1/4 G a1 7T et ol FAger f&am mam i Petitioner 3 a&
f&an far Section 128 of the Indian Contract Act & d&d Guarantor &I fSi=gRY Principal Debtor & & co-extensive gidt
8| =T = Central Bank of India v. C.L.Vimla & B&el &1 gaTell &d g4 AT foh decree TgeRT 3R e T-31er (joint and
several) g1 31d:, ATl STaTeld oh & et IE e fear 7T R ATHet ot g faaR & forg araw <7 fé mam arfes Guarantors &t
T e & forg foreR sgrn 11 9ah|

frofa  HATY TSI Iod ArATerd A o fea fa facht Tgert ok gores 814 & shRUT dveR fordt off TRe & faweg ot fesht afr
AT & Fehd §; TR R & fa9TeT &Y AT 78T a Fend |

“Therefore, the creditor i.e., the Decree Holder has a right to obtain a decree against the surety and the
principal debtor. The surety has no right to restrain execution of the decree against him until the creditor

has exhausted his remedy against the principal debtor...”

HIGH COURT OF ANDHRA PRADESH - 2023 |id APHC010285592016
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19 Sunder Singh v. The H.P. State Cooperative Bank Ltd.
HIGH COURT OF HIMACHAL PRADESH - 2021-08-03 - CWP/3777/2021
g ATHAT eb guarantor & liability @ 9efdd &1 petitioner = 31u= 9 & g des loan &I TRE &t oY1 loan & default 8F w,
Jer 7 arbitration & SIRY recovery S[E &1 petitioner 3 ek fea for I8 G Freprar A & oIy I=ard 781 Sg<ram ST 918 g
=JrTerg A Section 128 of the Indian Contract Act &1 gaTeT &d gy T fkat f gar guarantor @i liability principal debtor
& 1Y co-extensive gidt g1 I Tg T & forg W & foh I8 fohach fetTh srfargl &R ok I& ugat principal debtor & f&ers
37U JUTT AT Th- hl SATAIRT 6] ¢ | 39 ATYR TR AT 7 petitioner i ATfent i @RS e & iR arbitration
award ! SRR 3@

frofa  ITITGIT 3 TE foRan foh aHeR & forg ag sifard 721 & o a8 ufasy iR gohed ent & uget Tt Foft & &t gt
U GHT R

“Section 128 of the Indian Contract Act itself provides that "the liability of the surety is co-extensive with

that of the principal debtor, unless it is otherwise provided by the contract.”

HIGH COURT OF HIMACHAL PRADESH - 2021 Hia HPHC010174842021

20 Ram Kishun v. State of U.P.
SUPREME COURT OF INDIA - 2012-05-24 - 2012 INSC 247

g HIHAT 0T agett oh forg =t ufehar & a=ft 73 sifaffaarstt @ Feifaa ami arfenrendrstt & fUar 3 ges o1 & fog TRex & ®9
# o e o1, 8 g # [AthetdT & a1¢ agelt sriare! = i TS| ArfRmreharadl & ad fear fo Seh! Hufy st oIk Hea @ sgd
A I TR e forar mam 3R o1 &t agett o forg Ot Hufl & ST shddl Ueh 2w &t siemT gafed of | =amarera = T foman fah

Section 128 of the Indian Contract Act & dgd TReR o1 SR H Fuft & A 8T 1 §Telifch =T 3 AT foh Aidsifich
et 7 freaer geaien SR reserve price @1 RaRor sifAard 8, Afce 39 A 7 foreht wiforen ufeharares e ot srara g man

3R et fareht @t 38 e @ 3hR R fear mam|

frofa  Gdied <RI = TE T 3 ufdey 1 a8 wde & foh a8 W Sifa a o et 37eR 7 o1 forar & a1 =8, ag fadht
faTe & THg AHeR & SifdeRT dl WfAa 78T o Fehar

“In view of the provisions of Section 128 of the Indian Contract Act, 1872, the liability of the guarantor/
surety is co-extensive with that of the debtor. Therefore, the creditor has a right to obtain a decree

against the surety and the principal debtor.”
SUPREME COURT OF INDIA - 2012 H1a ESCRO10003882012
21 M. S. Anirudhan v. The Thomco's Bank Ltd.

SUPREME COURT OF INDIA - 1962-09-14 - 1962 INSC 260

Ig AT Ueh guarantee o a&drdel # fohy 7T Seadra O 9efdd &1 Appellant o %7 &eiaR & g T overdraft gfaem &g
guarantee &t oft| §& 7 25,000 & T guarantee Y Y IR A AT 3R 38 FeTe £20,000 &= Sl HeTl &I FHoiaR &
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23

appellant &t TgAfd & f9HT GXdTdS & FalTg e 3 dich ol AT f&ATI 1 H, 519 sep = I 71, df appellant 7 3 f&ar s
g&arest # gt uRedH (material alteration) & &RUT IHehT SR THIW 81 T-IT | S=dH R = 31U agAd [Avfa & 7
for appellant IRarlt 81 =amarera 3 ey Fewrer 6 g wsfar, appellant &1 agent aeR i & 8T 9T, 3R dfeh aaelrg deh
& U Ug & U &1 e T 71T o, $9feg appellant S0 39 $ & fog T fORieR & SfR Saama & SR R e § 781
9 G|

frofa  JSIAH AR = AT foh AT aeara St gfae] & ufdge 7 81 ok I8 e & g fhg 71q &, & ufdsy &t 3@t
faTeTen &adT § gad el ded 8l

“Both the arguments rest upon the alteration of the contract into which Anirudhan wished to enter. A

surety is considered a 'favoured debtor' and his liability is strictissimi juris.”

SUPREME COURT OF INDIA - 1962 Hid ESCRO10001841963

Industrial Finance Corporation of India Ltd. v. The Cannanore Spinning and

Weaving Mills Ltd.

SUPREME COURT OF INDIA - 2002-04-12 - 2002 INSC 194

gg A Industrial Finance Corporation of India Ltd. (creditor) $fk The Cannanore Spinning and Weaving Mills
Ltd. (principal debtor) a1 3 sureties & st 30T gahld! 3R guarantee ¥ Hifdd &1 519 U@ debtor = 0T 76! gepral
3R Sl & g g @1 nationalisation g 7T, dF sureties = ag dh & foh I liability T8 8t 718 &1 =maTerd A a8 WE
forat foh Contract of Guarantee e W= 3iad & 3R g principal debtor & nationalisation a1 impossibility of
performance (Section 56 of the Indian Contract Act) & SiTe/R UR Td: TAT 8l gidT| =marer 3 fofa fear &6 surety &t
liability 'strict' gtdlt, 3fR 5i& da creditor W forel wfede & (Section 141) & #ATegw & YReM @1 9 &, a9 da surety 37Ot
e @ gad 8t gia

ot AT A iy fean s aafarra MRE @1 srgeier gan s dfdar 81 51 deh «ieR fhdt @feda ger & ufasgfa at
IerdT T8 UgaTdl, Jd deh I o e 8 Hel &aR o Jfeky R+t TReR Iwrardt |

“Significantly, it may be stated that the liability of the guarantor cannot but be stated to the a strict
liability and even if the principal debtor is discharged from his liability unless such discharge is through
the act of the creditor without consent of the surety/ guarantor, the creditor's right of action against the

surety is preserved.”

SUPREME COURT OF INDIA - 2002 Fid ESCRO10000992002

K.S. Sivaprasad v. Assistant Registrar of Co-operative Societies
HIGH COURT OF KERALA - 2015-10-14 - RP/856/2015

g HTHAT GRTaeA R a1 (review petition) & Teifdd &, STat anfierendtart 3 deh fean fas Section 37 of the Kerala Co-
operative Societies Act, Section 128 of the Contract Act & dgd TRERATS hl TgerT 3R J¥eh IaRardd (joint and
several liability) @t Sfad sedt 1 aTfeRTeRdlatt @1 AT o7 e s @l uger 7 Foft (principal borrower) & agett et
AEY | =T = T fohar foh Section 37 Shad Ua de&m U@y (enabling provision) 8, [T 3833 s o g axgett ufchar
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! TRA T ¢ | TE Sk oh HTARR D 6] ST foh I8 U UHE oh IR & KON AT TREIRT, T A1 & Tt el 37d:
AT 3 S free fAvfa &t sRemr @ ofRk anfret @it e &1

frofa e I AT A TE fohaT foh afe e <fte TRt @ gt Y ufehar gar 8, dt off TR & U 9T 140 3R 141 &
J&d U Sl TR ITIR G g IJueTed] §dT g

“On the converse, assuming that the Bank has continued with the recoveries from the guarantors,
without its ever bothering to touch the principal borrower, it is for the guarantors, having repaid the
loan, to take recourse to the remedy of subrogation or restitution in terms of equitable remedies
incorporated in the provisions such as Sections 140 and 141..."

HIGH COURT OF KERALA - 2015 Ha KLHC010397112015

Tom Thomas v. State Bank of India
HIGH COURT OF KERALA - 2016-11-30 - WA/895/2016

g AT SARFAESI Act & d8d 0T ageht © Hafdd g1 Srdieterarst A, ST fh IuRend| chuit & gd fAdere 3R k01 6 TR &, I
! Ugel Ut hl 31T FUfdT <l fshl & o1 e iR dhaet ITah a1e 81 7T ATy Tufy ot sae ot fAdar &7 <l orefar & o
Tohel TATefier A Ugt 39 Agd ! WiehR fohaT o1, Afch s gRT R qAfd=R arfarent (Review Petition) &, des = sraman fh
SYRehdrell gRT faf¥d ST A1eTE I et oh hRUT 319 HUIAT <Al forshl Te7a =781 g1 UTs 8| <ITerd = Ig e fopar fah &lg oft
FUft e el ST Sl <hl Ufshar T8 A & folg ASTeR 78T o FehdT 81 d&g9R, I I A deh & uel # Aufa 3d gg garet
=rarefier & gAfARR aTfient et TR e & 3T i Fet S|

frofa  cheel I <IRITErT = AT foh TREY Wit 1 3827 & ket & SIgem afe der Y ufdey & fRems wrfardt s @ ugat
SOt o= Ufasgfat ot T e & folg FsTeR foa Tg

“The very object of securing guarantee and security would be defeated if the creditor is asked to
postpone his remedies against the surety. To quote the words of the Apex Court in Bank of Bihar v.
Damodar Prasad (supra): “The security will become useless if his rights against the surety can be so

mn

easily cut down.

HIGH COURT OF KERALA - 2016 Ha KLHC010457972016

Raja Bahadur Dhanraj Girji v. Raja P. Parthasarathy Rayanimvaru
SUPREME COURT OF INDIA - 1962-09-04 - 1962 INSC 251

g HTHE IR o 9Hel f&U 717 surety bond & i@ € d&fed g1 =amarerd = ag [AefRa forar i @@f™ Section 135 of the
Indian Contract Act €€ dR &R =ITerd & uet # fAeqifed surety bond @R @1 781 811 8, wifch Iuah i ffgd =amaera
f&gid (equitable principles) 38 R @F 8ld 81 af& surety bond @t 1d a8 axridt 8 foh a1 dhaer =amarer & ol R smaRa
2 SR el o offwr gq forel @i (compromise decree) R 7@l, df 34T GHSHAT surety &t 3G AR & Hod 2 &dT 81 39
Arme #, dfh aueha § Sifee rd ofik Tr-faear nfier 9, gafag =amarera 3 911 f6 surety smom a1 @ qa 8 7T A1
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wrRdta dfier sfifas, 1872 & agd «ia mReR & &1 gL IV - g&Ed &1 Rz

frofa IR A AT foh gerft dfder sifafaes & 4T 135 a1 i siguan Irredt dfs W 81 glal, iig 39 U8 fAfga
IrETd Rgid & gaR afe der foar ufdsy &t ggafa & Fkoft o T iR dar 8, at ufay era ailRia @ go gt ST 81

“Such a bond is given to the court and not to the creditor and it is in the discretion of the court to enforce
the bond or not. Therefore, there cannot be any doubt that in terms, the provisions of s. 135 cannot apply
to a court bond. It is also clear that the equitable principles underlying the provisions of s. 135 apply to

such a bond.”

SUPREME COURT OF INDIA - 1962 Hid ESCRO10001431963

AT HTOT

g AT Vitark Al gRT 9rasi-ies ®U O Iuetsy fofa} 3iik SuziiTendt o UsT & SR IR dOR fhar a7 §1 I8 chadt Ra< GgrdT & fog § ik
FITAT Teng (legal advice) =18t g1 fredt off filing, opinion, a1 correspondence & IUTHT &z & uget I+t case citations, holdings iR
quotations @t g fAUfa (source judgment) & fovg W= ¥4 T T fohar ST A1RRY |
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